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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1477  and  147S 

Disaster  Payment  Program  and  Tree 
Assistance  Program  for  1990, 1991, 
and  1992 

agency:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 

summary:  This  Hnal  rule  amends  7  CFR 
parts  1477  and  1478  to  set  forth  the 
regulations  for  the  Disaster  Payment 
Program  and  Tree  Assistance  Program 
(TAP)  authorized  by  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (1990  Act)  (Pub.  L.  101-624) 
and  the  Dire  Emergency  Supplemental 
Appropriations  Act  of  1992  (1992  Act) 
(Pub.  L.  102-229). 

7  CFR  part  1477  provides  the  criteria 
to  be  used  in  making  assistance 
available  to  eligible  producers  of 
program  and  nonprogram  crops  for 
certain  1990, 1991,  and  1992  crop  losses 
due  to  drought,  hail,  excessive  moisture, 
freeze,  tornado,  hurricane,  earthquake, 
excessive  wind,  or  related  conditions.  7 
CFR  part  1478  provides  the  criteria  to  be 
used  in  making  assistance  available  to 
eligible  producers  for  certain  1990, 1991, 
and  1992  tree  or  tree  seedling  losses. 

This  ftnal  rule  sets  forth  the 
regulations  for  determining  losses  and 
payments  for  these  producers.  In 
addition,  the  regulations  set  forth 
applicable  payment  limitations  and 
other  program  provisions. 

EFFECTIVE  DATE:  March  27, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sharp,  Branch  Chief,  Production 
Adjustment  Branch,  Cotton,  Grain,  and 
Rice  Price  Support  Division  (CGRD), 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture 
(USDA)  P.O.  Box  2415,  Washington.  DC, 
telephone;  (202)  720-4696. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  as  “major"  since  the  program 
will  have  an  annual  effect  on  the 
economy  exceeding  $100  million.  A  final 
regulatory  impact  analysis  is  available 
from  the  above  named  individual. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 


of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  this  rule.  An 
Environmental  Evaluation  with  respect 
to  the  Disaster  Payment  Program  has 
been  completed.  It  has  been  determined 
that  this  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  In  additioiL  it  has 
been  determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  titles  and  numbers  of  the  federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Cotton — 104)52;  Feed 
Grain — 10.055;  Wheat — 104)58;  Rice — 
10.065;  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance.  This 
program/activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  reporting  requirements  of  7  CFR 
part  1477  have  been  approved  through 
October  10, 1994,  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0560-0050.  Other 
reporting  related  to  the  application  for 
and  receipt  of  disaster  assistance  has 
been  approved  by  OMB  under  OMB  No. 
0560-0004  and  OMB  No.  0560-0092. 

The  1990  Act  provides  that  the 
regulations  necessary  for 
implementation  of  these  programs  are  to 
be  issued  as  soon  as  practicable  and 
without  regard  to  the  requirements  for 
notice  and  public  participation  in  rule 
making  prescribed  in  5  U.S.C.  553  or  in 
any  directive  of  the  Secretary  of 
Agriculture. 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  from  45 
minutes  to  120  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM,  room  404-W. 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperworic 
Reduction  Projtect  (OMB  No.  0560-0004, 
0560-0050,  and  0560-0092),  Washington, 
DC  20503. 


Background 

Title  XXII  of  the  1990  Act  sets  forth 
provisions  for  implementing  a  disaster 
assistance  program  for  prevented 
planting  and  low  yield  losses  to  eligible 
producers  of  1991  wheat,  feed  grain, 
upland  and  extra  long  staple  cotton, 
rice;  peanuts;  sugar,  tobacco;  soybeans; 
and  sunflowers;  minor  oilseeds; 
nonprogram  crops;  including  ornamental 
and  nursery  crops;  and  to  eligible 
orchardists  that  planted  trees  for 
commercial  purposes. 

The  1992  Act  provided  that  $1.75 
billion  is  made  available  for  losses 
associated  with  1990  crops  as 
authorized  by  the  1990  Act  and  for 
losses  associated  with  1991  and  1992 
crops  under  the  same  terms  and 
conditions  as  for  1990  crop  losses.  Of  the 
$1.75  billion  $995  million  is  made 
available  for  payments  to  eligible 
producers  for  losses  on  either  1990  or 
1991  crops  on  a  farm,  at  the  producer’s 
option.  'The  remaining  $755  million  shall 
be  made  available  only  to  the  extent  an 
official  budget  request,  for  a  specific 
dollar  amount,  that  includes  designation 
of  the  entire  amoimt  of  the  request  as  an 
emergency  requirement  as  defined  in  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985,  is  transmitted  to 
Gongress.  This  $755  million  shall  be 
made  available  for  crop  losses  on  a  farm 
for  one  of  the  years  19M,  1991  or  1992,  at 
the  producer’s  option,  but  shall  not  be 
for  a  year  for  which  disaster  payments 
were  previously  provided.  $100  million 
of  the  $755  million  is  to  be  set  aside  for 
program  crops  planted  in  1991  for 
harvest  in  1992. 

Tree  Assistance  Program  Title  XXII  of 
the  1990  Act  also  provides  that,  subject 
to  certain  limitations,  assistance  shall 
be  made  available  to  eligible  orchardists 
who  planted  trees  for  commercial 
purposes  but  lost  such  trees  as  a  result 
of  freeze,  earthquake,  or  related 
condition  in  1990, 1991,  or  1992.  To  be  an 
eligible  orchardist,  a  person  must 
pr^uce  annual  crops  from  trees  for 
commercial  purposes  and  own  500  acres 
or  less  of  such  trees.  The  1990  Act 
provides  that  eligible  orchardists  may 
receive  reimbursement  of  65  percent  of 
the  eligible  costs  of  replanting  trees  lost 
*  due  to  freeze,  earthquake,  or  related 
condition  in  1989  in  excess  of  35  percent 
mortality  (adjusted  for  normal 
mortality).  However  the  1990  Act 
provides  that  the  total  amount  of  such 
payments  that  a  “person”  may  receive 
may  not  exceed  $25,000,  and  also 
provides  that  the  regulations  defining 
the  term  “person”  shall  be  issued  for 
these  purposes.  The  1990  Act  specifies 
that  such  regulations  shall  conform  to 
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the  extent  practicable  to  the  regulations 
issued  unclN  section  1001  of  the  Food 
Security  Act  of  1985  and  the  Disaster 
Assistance  Act  of  1988.  These 
regulations  are  set  forth  at  7  CFR  part 
1497, 

Title  XXII  of  the  1990  Act  also 
provides  that,  subject  to  certain 
limitations,  assistance  is  available  to 
eligible  tree  farmers  for  part  of  the 
eligible  costs  of  replanting  seedlings 
which  would  have  produced  trees  to  be 
harvested  for  commercial  purposes 
which  were  either  planted  in  1989  or 
1990  and  were  lost  due  to  drought, 
earthquake,  or  related  condition  in  1990, 
or  planted  in  1990  or  1991  and  were  lost 
due  to  drought  earthquake,  or  related 
condition  in  1991.  or  planted  in  1991  or 
1992  and  were  lost  due  to  drought 
earthquake,  or  related  condition  in  1992. 
To  be  an  “eligible  tree  farmer" 
applicant  must  be  a  person  who  grows 
trees  for  harvest  for  commercial 
purposes  and  owns  1.000  acres  or  less  of 
such  trees.  An  eligible  person  may 
receive  reimbursement  of  up  to  65 
percent  of  the  cost  of  replanting 
seedlings  lost  due  to  drought, 
earthquake,  or  related  condition  in  1989 
in  excess  of  35  percent  mortality 
(adjusted  for  normal  mortality).  The 
total  amount  of  such  payments  that  a 
“person"  may  receive  is.  by  the  terms  of 
the  1990  Act  limited  to  $25,000.  These 
program  provisions  are  set  forth  in  7 
CFR  part  1478  as  the  Tree  Assistance 
Program  (TAP). 

The  1990  Act  also  provides  that  no 
person  is  eligible  to  receive  assistance 
under  the  crop  disaster  payment 
program  or  the  TAP  if  the  person  has 
“qualifying  gross  revenues”  in  excess  of 
$2  million  annually,  as  determined  by 
the  Secretary,  The  1900  Act  defines 
“qualifying  gross  revenues"  to  mean:  (1) 
If  a  majority  of  the  person's  annual 
income  is  received  from  farming, 
ranching,  and  forestry  operations;  the 
gross  revenues  from  the  person's 
farming,  ranching,  and  forestry 
operations;  and  (2)  if  less  than  a 
majority  of  the  person's  annual  income 
is  from  farming,  ranching,  and  forestry 
operations,  the  person's  gross  revenue 
from  all  sources.  For  purposes  of 
determining  a  “person".  7  CFR  part  1478 
provides  that  the  provisions  of  7  CFR 
part  1497  shall  be  used.  The  provisions 
of  §  1497 J}  refer  only  to  farming 
operations.  However,  the  gross  revenue 
determination  requires  the  review  of  an 
entity's  nonfarm  income.  Accordingly 
for  purposes  of  determining  whether  two 
or  more  entities  shall  be  considered  one 
“person",  the  income  from  all  entities, 
whether  or  not  an  individual  entity  is 
engaged  in  fanning,  shall  be  used. 


Generally,  these  regulations  pfovide 
that  assistance  under  TAP  will  be 
available  only  for  approved  costs  which 
may  be  based  on  the  average  or  the 
actual  costs  for  the  replanting  practices 
as  determined  by  CCC.  Further,  as 
required  by  sections  2259  and  2265  of 
the  1990  Act,  provision  is  made  in  the 
regulations  to  avoid  duplicative 
payments  where  assistance  was 
provided  under  another  Federal  program 
such  as  the  Conservation  Reserve 
Program  (7  CFR  part  704)  or  the  Forestry 
Incentives  Prc^am  (7  CFR  part  701). 

The  regulations  allow  only  for 
assistance  to  reimburse  producers  to 
plant  seedlings  to  replace  the  lost  trees 
or  seedlings,  as  appropriate.  Under 
these  regulations,  commercial  nurseries 
will  not  generally  be  eligible  for 
assistance.  In  order  to  receive 
assistance  applicants  must  be  engaged 
in  the  business  of  growing  trees  for  the 
production  of  annual  crops  for 
commercial  purposes  or  the  person  must 
be  in  the  business  of  growing  trees  for 
harvest,  and  must  have  suffered  losses 
of  plants  planted  as  tree  seedlings. 
Assistance  will  not  be  made  available 
for  plants  grown  at  the  site  by  the 
applicant  from  seed,  or  grown  for  resale 
as  live  plants. 

It  has  been  determined  that  providing 
relief  in  the  form  of  seedlings  would  be 
costly  and  inefficient  due  to  distribution 
di^iculties  and  the  lack  of  seedlings 
available  for  distribution.  Accordingly, 
all  assistance  shall  be  made  by  CCC  by 
means  of  a  check  issued  by  CCC. 

Program  and  Nonprogram  Crc^  Disaster 
Payment  Program 

The  1990  Act  also  provides  assistance 
from  CCC  with  respect  to  any  losses  of 
production  on  a  farm  which  are  in  an 
amount  equal  to  at  least  40  percent  on 
the  farm,  or  35  percent  if  a  producer  had 
crop  insurance,  in  order  to  be  eligible  to 
receive  on  disaster  payment.  For 
producers  who  had  losses  in  an  amount 
which  is  less  than  such  amoimts 
producers  on  the  farm  who  received 
crop  advance  deHciency  payments  in 
the  applicable  disaster  year  will  not  be 
required  to  refund  that  portion  of  such 
advance  which  would  otherwise  be 
required  to  be  refunded  if  market  prices 
increase  to  a  level  which  would  require 
repayment  in  accordance  with  section 
107C  of  the  Agricultural  Act  of  1949  (the 
1949  Act),  as  amended.  Because  market 
prices  did  not  in  either  1990  or  1991 
increase  to  a  level  would  it  require  such 
a  refund,  this  provision  does  not  apply 
to  either  1990  or  1991  crops. 

The  1990  Act  established  the  basic 
payment  rates  which  will  be  used  in 
making  disaster  payments.  The  actual 
payment  rates  are  65  percent  of  the 


basic  payment  rate  established  for  each 
crop.  For  producers  who  are  enrolled  in 
the  acreage  reduction  programs  for 
target  price  commodities,  the  basic 
payment  rate  is  the  target  price  of  the 
commodity.  For  producers  of  target  price 
commodities  who  are  not  enrolled  in 
these  programs  and  for  enrolled  program 
crops  planted  in  excess  of  the  permitted 
acres  as  flex  acres  on  another  enrolled 
program  crop's  permitted  acres  the  basic 
payment  rate  is  the  basic  county  loan 
rate  established  for  the  commodity. 

With  respect  to  peaiuits,  the  basic 
payment  rate  is  the  national  price 
support  rate  determined  for  quota 
peanuts  or  additional  peanuts,  as 
applicable.  For  sugar  beets  and 
sugarcane,  the  basic  payment  rate  will 
be  set  at  a  level  which  is  fair  and 
reasonable  in  relation  to  the  level  of 
price  support  established  for  the  crops. 
With  respect  to  kinds  of  tobacco  for 
which  price  suj^rt  loans  are  made 
available,  die  buic  payment  rate  is  the 
national  average  loan  rate.  For  other 
kinds  of  tobacca  soybeans,  sunflowers, 
and  all  other  crops  for  which  payments 
are  authorized  to  be  made  by  the  1990 
Act.  State  committees  shall  establish  the 
basic  payment  rate  as  the  simple 
average  price  received  by  producers  of 
the  commodity  during  the  marketing 
years  for  the  immediately  preceding  five 
crops  of  the  commodity,  excluding  the 
year  in  which  the  average  price  was  the 
highest  and  the  year  in  which  the 
average  price  was  the  lowest. 

The  1990  Act  also  provides  that  the 
Secretary  shall  consider  as  separate 
crops  and  develop  separate  payment 
rates,  insofar  as  is  practicable,  for 
different  varieties  of  the  same 
commodity  for  which  there  is  a 
significant  difference  in  economic  value. 
Accordingly.  7  CFR  part  1477  provides 
that  basic  payment  rates  will  be 
established  for  separate  varieties  taking 
into  account  market  factors  to  the  extent 
reliable  data  is  av'ailable. 

For  purposes  of  determining  the  total 
quantity  of  nonprqgram  cro{>s  that 
producers  on  a  farm  are  able  to  harvest, 
the  1990  Act  provides  that  the  Secretary 
shall  exclude:  (1)  Commodities  that 
cannot  be  sold  in  normal  commercial 
channel  of  trade  and;  (2)  dockage, 
including  husks  and  shells,  if  such 
dockc^e  is  excluded  in  determining  the 
yields  used  to  establish  the  eligibility  of 
producers  on  a  farm  to  receive  a 
disaster  payment  Accordingly,  7  CFR 
part  1477  provides  that  of  such 
quantities  will  be  excluded  from  actual 
production  when  making  loss  of 
production  detenmnations. 

The  disaster  payment  acreage  for 
producers  of  target  price  crops  who  are 
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enrolled  in  the  applicable  year’s 
programs  is  the  sum  of  the  acreage 
planted  for  harvest  and  the  acreage 
prevented  from  being  planted  to  such 
crop  because  of  a  nahiral  disaster  as 
determined  by  the  Secretary  but  not  to 
exceed  the  permitted  acreage 
established  for  the  farm  for  the 
commodity  to  be  paid  at  the  target  price 
for  the  crop  and  the  acreage  planted  in 
excess  of  the  permitted  acres  as  flex 
acres  on  another  enrolled  program 
crop’s  permitted  acres  paid  at  the  loan 
rate  for  the  crop.  With  respect  to 
producers  of  the  target  price 
commodities  who  are  not  enrolled  in  the 
applicable  year’s  programs,  the  disaster 
payment  acreage  is  the  sum  of  the 
acreage  planted  for  harvest  and  the 
acreage  that  producers  were  prevented 
from  planting  to  such  crop  because  of  a 
natural  disaster  as  determined  by  the 
Secretary.  Such  prevented  planting  shall 
not  exceed  the  greater  of:  (1)  The 
planted  and  approved  prevented  planted 
acreage  of  the  crop  in  the  year  minus  the 
disaster  crop  year’s  actual  planted 
acreage  of  the  crop  or  (2)  a  quantity 
equal  to  the  average  of  the  three  prior 
year’s  acreage  planted  and  approved 
prevented  planted  acreage  of  the  crop 
minus  the  applicable  disaster  year’s 
actual  planted  acreage  of  the  crop.  The 
amount  of  payments  made  available, 
with  respect  to  producers  of  target  price 
commo^ties  who  are  not  enrolled  in  the 
acreage  reduction  programs  for  the 
applicable  year,  and  to  acreages  of 
enrolled  program  crops  planted  in 
excess  of  permitted  acres  as  flex  acres 
on  another  enrolled  program  crops 
permitted  acres,  will  be  reduced  by  a 
factor  equivalent  to  the  acreage 
reduction  percentage  (ARP)  which  was 
established  for  the  applicable  year’s 
crop. 

Disaster  payment  acreage  provisions 
of  the  1990  Act  which  are  applicable  to 
peanuts,  sugar  beets,  sugarcane, 
tobacco,  soybeans,  sunflowers,  and 
nonprogram  crops  are  similar  to  the 
provisions  used  to  establish  such 
acreages  for  producers  of  target  price 
commodities  who  are  not  enrolled  in  the 
applicable  year’s  programs.  Variations, 
however,  exist  with  respect  to  peanuts 
and  tobacco  to  take  into  account 
increased  marketing  quotas  for  the 
applicable  year  which  were  established 
for  these  crops  in  accordance  with  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended.  Deficiencies  in  production  of 
peanuts  shall  take  into  account  whether 
the  deflciency  is  in  the  production  of 
quota  or  additional  peanuts.  Such 
deflciencies  in  production  of  quota 
peanuts  shall  also  take  into 
consideration  the  quantity  of  poundage 


quota  transferred  from  the  farm  for  the 
applicable  crop  year.  'The  amount  of 
undermaricetings  attributable  to  a  farm 
for  the  applicable  year’s  crop  of  burley 
or  flue-cured  tobacco  or  quota  peanuts 
shall  be  reduced  by  the  quantity  for 
which  a  disaster  payment  is  made  to 
producers  on  the  farm.  In  the  case  of 
peanuts,  this  reduction  may  exceed  the 
actual  undermarketings  which  would 
result  in  “negative  undermarketings.’’ 

Any  negative  undermarketing 
determined  for  in  the  initial  sign-up 
period  for  either  1990  or  1991  would  be 
deducted  when  determining  the  1992 
effective  farm  poundage  quota.  Any 
negative  undermarketings  determined 
for  1990, 1991  or  1992  during  the 
subsequent  sign-up  would  be  deducted 
when  determining  the  1993  efl^ective 
farm  poimdage  quota.  For  all  crops, 
adjustments  in  chsaster  payment 
acreages  are  made  in  order  to  take  into 
account  crop  rotation  practices. 

In  determining  whe^er  the  producers 
on  a  farm  have  suffered  a  loss  of  at  least 
40  percent,  or  35  percent  in  the  case  of 
producer’s  with  crop  insurance  on  a 
farm,  the  applicable  year  farm  program 
payment  yield  will  be  used  for 
producers  of  the  target  price 
commodities.  With  respect  to  the 
determination  of  losses  on  a  farm  by 
producers  of  (1)  tobacc.o,  sugarcane  and 
sugar  beets,  the  county  average  yield  is 
to  be  used;  (2)  peanuts,  the  program 
yield  is  required  to  be  used;  and  (3) 
soybeans  and  sunflowers,  the  1990  Act 
specifles  that  the  yield  to  be  used  shall 
be  the  State,  area,  or  county  yield 
adjusted  for  adverse  weather  conditions 
during  the  previous  three  crop  years,  as 
determined  by  the  Secretary. 

Nonprogram  crop  yields  are  based 
upon  proven  yields  established  from 
data  provided  by  the  producer  with 
respect  to  at  least  one  of  the 
immediately  preceding  three  crop  years. 
For  any  year  data  is  not  provided,  the 
county  average  yield,  as  determined  by 
CCC,  shall  be  substituted.  Accordingly, 

7  CFR  part  1477  provides  that  these 
yields,  to  the  extent  possible,  will  be 
based  upon  statistics  of  the  National 
Agricultural  Statistics  Service  (NASS)  or 
oAer  sources  which  CCC  determines  to 
be  appropriate. 

The  Secretary  has  determined  not  to 
exercise  the  discretionary  authority  to 
make  additional  disaster  payments  for 
reductions  in  quality  of  crops  as  a  result 
of  damaging  weather  or  related 
condition.  Accordingly,  the  part  does  not 
provide  for  quality  adjustments. 

The  1990  Act  provides  that  the 
quantity  on  which  enrolled  producers  of 
the  target  price  commodities  would 
otherwise  have  earned  deficiency 


payments  shall  be  reduced  by  the 
quantity  on  which  a  disaster  payment 
has  been  received. 

Producers  enrolled  in  an  annual 
acreage  reduction  program  may  devote 
all  or  a  portion  of  die  permitted  acreage 
to  conserving  uses  or  beginning  in  1991 
to  minor  oilseeds  for  payment  or  receive 
disaster  payments  in  lieu  of  the  payment 
which  they  would  have  received  if  the 
producers  were,  in  fact,  prevented  from 
planting  such  acreage  to  the  program 
crop  or  the  acreage  of  the  program  crop 
failed  because  of  damaging  weather  or 
related  condition. 

'The  1990  Act  provides  that  producers 
who  have  obtained  crop  insurance  for 
the  applicable  crop  year  of  a 
commodity,  under  the  Federal  Crop 
Insurance  Act  (as  amended),  shall  have 
their  disaster  payment  reduced  by  the 
amount  by  which  the  sum  of  the  net  crop 
insurance  benefits  (gross  indemnity  less 
premium  paid)  and  die  computed 
disaster  payment  exceeds  the  disaster 
payment  acreage  times  the  disaster 
yield  times  the  applicable  basic 
payment  rate  for  Ae  commodity. 

Section  2247(a)  of  the  1990  Act 
provides  that  in  order  for  a  producer  to 
receive  assistance  under  that  act  for 

1990  crop  losses,  the  producer  must 
agree  to  purchase  multiple  crop 
insurance  under  the  Federal  Crop 
Insurance  Act  for  the  1991  crop  of  the 
commodity  for  which  such  assistance  is 
sought.  Section  2247(b)  provides  that 
producers  are  exempt  from  this 
requirement  under  5  specified  conditions 
including  the  exemption  for  producers 
“where,  or  if,  crop  insurance  coverage  is 
not  available  *  *  Crop  insurance  for 

1991  crops  is  not  available  since  all  1991 
crops  insurance  sales  availability  dates 
have  passed.  Accordingly,  producers 
who  receive  disaster  assistance  for  1990 
crop  losses  are  not  required  to  purchase 
crop  insurance  for  1991  crops  as  a 
condition  of  obtaining  such  assistance. 

The  1992  Act  requires  that  assistance 
to  producers  with  1991  crop  losses  be 
made  available  “under  the  same  terms 
and  condition”  as  are  applicable  to  1990 
crop  producers.  Accordingly,  these 
producers  are  subject  to  the  same 
provisions  of  section  2247(a)  of  the  1990 
Act  requiring  the  purchase  of  1992  crop 
insurance.  Similarly  the  exemption  put 
forth  in  section  2247(b)  is  also 
applicable  and,  therefore,  producers 
who  obtain  assistance  for  1991  crop 
losses  are  not  required  to  obtain  crop 
insurance  for  their  1992  crops. 

The  1990  Act  provides  that  for  each 
“person”  the  sum  of  each  applicable 
year’s  disaster  payments  made  with 
respect  to  target  price  crops,  peanuts, 
sugar  beets,  sugarcane,  tobacco. 
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soybeans,  sunflowers  and  oonprogram 
crops  shall  not  eKceed  $100,000. 
Additionally,  the  sum  of  sudi  payments 
made  in  su^  year  and  benefits  received 
in  accordance  with  Title  VI  of  the  1940 
Act  which  relate  to  livestock  feed  losses 
for  losses  in  such  year  will  be  limited  to 
$100,000.  Hie  1990  Act  also  provides 
that  no  crop  disaster  payments  are  to  be 
made  to  the  extent  that  livestock 
emergency  benefits  have  been  made 
available  for  such  loss  of  crop 
production. 

Producers  may  elect  whether  to 
receive  benefits,  up  to  the  $100,000  limit 
under  the  annual  crop  provisions  of  the 
1990  Act  or.  in  the  form  of  livestock 
emergency  benefits,  up  to  the  annual 
$504)00  limit  in  accordance  with  Title  VI 
of  the  1949  Act  For  the  puipose  of 
applying  the  maximum  payment 
limitation  provisions  of  the  1990  Act 
“person”  determinations  are  to  be  made 
to  the  extent  possible  in  accordance 
with  the  maximum  payment  limitation 
provisions  of  the  Food  Security  Act  of 
1985.  For  purposes  of  determinh^  a 
“person”,  7  CFR  part  1477  provkfet  that 
the  provisions  of  7  CFR  part  1497  diall 
be  used,  except  that  the  proviakm  in  7 
CFR  1497.4  for  combining  entities,  for 
purposes  of  “person”  determinations, 
shall  include  all  similar  entities  whedier 
or  not  an  individual  entity  is  ^igaged  in 
farming. 

Ibe  1990  Act  also  provides  that  die 
Secretary  may  permit  eligible  producers 
who  have  crop  insurance  <xi  the 
applicable  crop  or,  in  certain  instances 
had  crop  insurance  on  the  crt^  prior  to 
the  apfdicable  crop  to  substitute  the 
crop  insurance  yi^  for  a  oommodity  for 
the  program  yi^  established  under  the 
1990  Act.  Due  to  the  differences  between 
CCC  programs  and  crop  insurance 
programs  with  respect  to:  historical  base 
perkxls  for  yield  detenninatioas;  fcum 
constitutkms;  the  manner  in  which 
various  cropping  practices  effect  yield 
determinations  a^  other  related  issues, 
it  has  been  determined  tfiat  this  opticm 
will  not  be  made  available  since  it 
would  unnecessarily  complicate  the 
dis£Wter  payment  program  without 
resulting  in  a  substantial  enhancement 
of  the  program. 

The  1900  Act  also  provides  that  any 
person  who  has  qualifying  gross 
revenues  in  excess  of  $2  millioB 
annually  shall  not  be  eligible  to  receive 
any  disaster  payment.  1090  Act 
provides  that  qualifying  gross  revenue 
means,  a  of  tte  person's 

annual  intxxne  is  received  fixun  farming, 
ranching,  and  forestry  operations,  the 
gross  revenue  bom  such  operations. 
With  respect  to  persons  who  receive 
less  than  a  maiority  of  their  gross 


I 


income  from  sudi  operations,  the  gross 
revenue  from  all  sources  wfil  be 
considered.  Fdr  purposes  of  determining 
a  “person",  7  CFTR  part  1477  provides 
that  the  provisions  of  7  0^,  part  1407 
shall  be  used,  except  that  the  provision 
in  7  CFR  1497 J  shall  include  similar 

entities  whether  or  not  an  individual 
entity  is  engaged  in  farming. 

list  of  Subjects 
7  CFR  Part  1477 

Agriculture  commodities,  Disaster 
assistance.  Fraud,  Grant  programs/ 
agriculture.  Reporting  atul  recordkeeping 
requirements. 

7  CFR  Part  1478 

Disaster  assistance.  Grant  programs/ 
agriculture.  Reporting  and  recordkeeping 
requirements. 

Final  Rule 

Accordingly,  7  CFR  parts  1477  and 
147B  are  amended  as  fellows: 

1. 7  CFR  part  1477  is  revised  to  read  as 
follows: 

PART  1477— DISASTER  PAYM^ 
PROGRAM  FOR  19M  AMD 
SUBSEQUENT  CROPS 


1477.1  General  statement 

1477.2  Administration. 

1477.3  Definitions. 

1477.4  Avaflability  of  disaster  payments. 

1477.5  Disaster  braefits. 

14774  EttabHshraent  of  differoit  payment 
rates  and  yields  for  the  same 
nooprogram  crop. 

1477.7  Fih^  appUcatioo  fw  payment 
14774  Availabiltty  of  funds. 

1477.9  Report  of  acreage,  production 
disposition,  and  imUmnity  payments. 

1477.10  Payment  limitations. 

1477.11  Special  provisions  for  huriey  and 
fhie-cured  tobacco,  and  peanuts. 

1477.12  Misrepresentation,  scheme  and 
device,  and  fraud. 

1477.13  Refunds  to  CCC. 

1477.14  Cumuiative  liability. 

1477.15  Appeals. 

1477.16  Liens. 

1477.17  Estates,  trusts  and  minora. 

1477.18  Deaths,  iacompetency.  or 
disappearance. 

1477.19  Other  regulations. 

1477.20  OMB  control  numbers  assigned 
parsuant  to  die  Peperwoik  Reduction 
Act 

Authority:  15  U.S.C.  714b  and  714c;  7  U££. 
1421  note,  Pub.  L.  1O1-0M:  PiA.  L.  102-229. 

8 1477.1  OMwrai  statMMnL 
This  part  iiuplcnieiits  a  Disaster 
Payment  Prognam  for  the  3000, 1991.  and 
1992  crop  years.  The  purpose  of  the 
program  is  to  make  thsaater  payments 
available  to  eligible  prodaoers  on  a  farm 
that  have  suffiei^  a  loss  in  prodacAion 
of  1990, 1991,  or  1992  crapa.  aot  to 


exceed  two  different  crop  years,  due  to 
damaging  weather  or  lela^  'condition 
affecting  the  crop  for  the  crop  year  for 
which  a  disaster  application  is  made. 

8  1477.2  Administration. 

(a)  The  program  will  be  administered 
under  the  general  supervision  <d  the 
Executive  Vice  PresadenL  Commodity 
Credit  Corporation  (CCC),  and  shall  be 
carried  oat  m  die  field  by  State  and 
county  Agriouhural  Stabilization  and 
Conservatimi  (ASQ  committees. 

(b)  State  and  county  ASC  committees 
and  representatives  and  employees 
thereof  do  not  have  the  authority  to 
modify  or  waive  any  of  the  provisions  of 
this  part  as  amended  or  supplemented. 

(c)  The  State  ASC  committee  shall 
take  any  action  required  by  this  pert 
which  has  not  been  taken  by  a  county 
ASC  committee.  The  State  ASC 
committee  shall  also: 

(1)  Correct  or  require  a  county  ASC 
committee  to  correct  any  action  taken 
by  such  county  ASC  committee  which  is 
not  in  accordance  with  this  part  or 

(2)  Require  a  county  ASC  committee 
to  withhold  taking  any  action  whidi  is 
not  in  accordance  with  this  part 

(d)  CCC  shall  determine  all  yields  and 
prices  detenained  undm'  this  part  and 
may  utilize  any  agency  of  the 
Department  of  Agriculture  in  making 
su^  deterrakiatioos.  To  the  extent 
practicable.  CCC  will  use  data  provided 

the  National  A^icuhural  Statistical 
Service  (NASS)  a^  the  Fanooers  Horae 
Administration  (FmHA).  Any  reference 
in  this  pmi  to  NASS  abidl  not  restrict 
CCC  using  data  from  other  sources. 

(e)  No  delegation  herein  to  a  State  or 
county  ASC  caannittee  shall  prechide 
the  Executive  Vice  PreridenL  GOC,  or  a 
designee,  from  detenniniiig  any  question 
arising  imder  the  program  or  from 
reversing  or  modih^  uny 
determination  made  a  State  or 
county  ASC  committee. 

81477.3  Oaflaltlons. 

In  determimng  tlm  meanings  of  die 
provisioaa  of  this  part  unleas  the 
context  indicates  otherwise,  words 
impwtxDg  the  singelar  todede  and  apply 
to  eevecel  persons  or  things,  words 
imparting  the  phunl  indnde  die  atngnlar. 
words  imparting  the  masculine  gender 
include  tte  feaahrine  as  wed.  and  wonfe 
used  in  the  present  tense  indnde  the 
put  and  future  as  well  as  the  preseid. 
The  following  teems  diafl  have  the 
following  rernnings  and  aU  otiier  words 
and  phruu  shafiliave  the  meaniogs 
assigned  to  them  hi  the  regelations 
governing  the  recoastitMtion  of  farms  in 
part  739  ^  this  tide  and  in  the 
regdadoiM  appheafate  to  the  production 
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adjustment  programs  for  feed  grains, 
rice,  upland  and  extra  long  staple 
cotton,  wheat,  and  related  programs  set 
forth  in  part  1413  of  this  chapter. 

Actual  production  means  the  quantity 
of  the  crop  actually  harvested  or  which 
could  have  been  harvested  as 
determined  by  the  county  ASC 
committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  State  and  County 
Operations  (Deputy  Administrator), 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS). 

Crop  year  means  the  year  harvest 
begins  for  the  crop.  However,  for 
Valencia  oranges  a^ected  by  a  freeze  in 
1990, 1991  or  1992  and  harvested  in  1991, 
1992,  and  1993,  respectively,  the  crop 
shall  be  considered  to  be  a  1990, 1991 
and  1992  crop  respectively. 

Disaster  payment  yield  means: 

(1)  For  target  price  commodities  with 
respect  to  farms  enrolled  and  not 
enrolled  in  the  applicable  year’s  acreage 
reduction  program,  the  farm  program 
payment  yield  for  the  applicable  year 
determined  in  accordance  with  part  1413 
of  this  chapter, 

(2)  For  peanuts,  the  applicable  year's 
farm  yield  determined  in  accordance 
with  part  729  of  this  title; 

(3)  For  sugarcane,  sugar  beets,  and  all 
kinds  of  tobacco  the  coimty  average 
yield  of  the  5  years  prior  to  the 
applicable  disaster  year,  as  determined 
by  NASS,  excluding  the  year  in  which 
the  yield  was  the  highest  and  the  year  in 
which  the  yield  was  the  lowest; 

(4)  For  soybeans  tmd  sunflowers,  the 
average  of  the  county  average  yield  for 
the  5  years  prior  to  the  applicable 
disaster  year  as  determined  by  NASS, 
adjusted  for  adverse  weather 
conditions,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(5)  For  nonprogram  crops  (including 
honey  per  hive),  the  average  of  the 
actual  yields  for  the  3  years  prior  to  the 
applicable  disaster  year,  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  if  eligible  producers  are 
able  to  provide  production  evidence  of 
actual  crop  yields  for  any  of  the 
applicable  years.  For  any  year  which  a 
producer  is  not  able  to  provide  adequate 
production  evidence,  the  county  average 
yield  for  the  crop  shall  be  substituted  in 
determining  the  payment  yield.  Such 
county  average  yield  shall  be  the 
average  of  the  coimty  average  yields  for 
the  5  years  prior  to  the  applicable 
disaster  year  as  determined  by  NASS, 
excluding  the  year  in  which  the  yield 
was  the  highest  and  the  year  in  which 
the  yield  was  the  lowest. 

Double-cropped  means  a  subsequent 
crop  of  a  different  commodity  planted 


on  the  same  acreage  as  the  first  crop. 

For  a  crop  to  be  considered  double 
cropped  on  a  farm,  there  must  have  been 
a  history  of  the  second  crop  being 
planted  following  the  first  crop  in: 

(1)  The  immediately  preceding  year,  or 

(2)  In  three  or  more  of  the  immediately 
preceding  5  years. 

Eligible  crop  means  any  of  the  1990 
through  1992  crops  of  wheat,  feed  grains, 
upland  cotton,  extra  long  staple  cotton, 
rice,  peanuts,  oilseeds,  sugarcane,  sugar 
beets,  tobacco,  or  nonprogram  crops 
including  ornamentals  and  nursery 
crops,  for  which  appropriated  funds  are 
made  available  for  disaster  assistance. 

Eligible  disaster  means  damaging 
weather,  including  but  not  limited  to 
drought,  hail,  excessive  moisture,  freeze, 
tornado,  hiuricane,  earthquake,  or 
excessive  wind,  or  any  combination 
thereof;  or  related  condition,  including 
but  not  limited  to  heat,  insect 
infestation,  plant  disease,  or  other 
deterioration  of  a  crop  of  a  commodity, 
including  aflatoxin,  that  is  accelerated 
or  exacerbated  naturally  as  a  result  of 
damaging  weather  occurring  prior  to  or 
during  harvest  as  determined  by  CCC. 

Expected  production  means: 

(1)  For  target  price  commodities  on 
farms  enrolled  in  the  applicable  year's 
acreage  reduction  program,  the  disaster 
pajrment  yield  times  the  sum  of  the 
applicable  year's  actual  planted  acreage 
and  the  applicable  crop  year’s  prevented 
planted  acreage  of  the  crop  as  approved 
by  the  county  committee,  not  to  exceed 
the  permitted  acreage  of  the  crop. 

(2)  For  target  price  commodities  on 
farms  not  enrolled  in  the  applicable 
year's  acreage  reduction  program  and 
for  acreage  of  program  crops  planted  on 
farms  enrolled  in  such  programs  which 
is  in  excess  of  the  permitted  acreage 
established  for  the  crop  in  accordance 
with  7  CFR  1413.11;  peanuts;  sugarcane; 
sugar  beets;  soybeans;  sunflowers; 
tobacco  other  than  hurley  tobacco;  and 
nonprogram  crops,  except  as  provided  in 
paragraphs  (3)  through  (5)  of  this 
definition,  the  disaster  payment  yield 
times  the  sum  of: 

(i)  The  applicable  year’s  planted 
acreage  of  the  crop,  and 

(ii)  The  applicable  year’s  prevented 
planted  acreage  credited  for  disaster 
payment  purposes  not  to  qxceed  the 
larger  of: 

(A)  The  planted  and  approved 
prevented  planted  acreage  of  the  crop  in 
the  year  immediately  proceeding  the 
disaster  crop  year  minus  the  applicable 
disaster  crop  year's  planted  acreage  of 
the  crop,  or 

(B)  A  quantity  equal  to  the  average  of 
the  acreage  planted  and  approved 
prevented  planted  of  the  crop  in  the 
three  years  prior  to  the  disaster  crop 


year  minus  the  applicable  disaster 
year’s  planted  acreage  of  the  crop. 

(3)  For  quota  kinds  of  tobacco  other 
than  burley  and  flue-cured,  the  expected 
production  as  determined  according  to 
paragraph  (2)  of  this  definition  shall  not 
exceed  the  result  of  multiplying  the 
applicable  year’s  effective  farm  acreage 
allotment  times  the  disaster  payment 
yield. 

(4)  For  burley  tobacco,  the  smaller  of: 

(i)  The  applicable  year’s  effective 
farm  marketing  quota,  including  the 
effective  quota  resulting  from  a  transfer 
of  quota  after  June  30  imder  the  natural 
disaster  provisions  of  part  723  of  this 
title;  or 

(ii)  The  disaster  payment  yield  times 
an  acreage  determined  by  dividing  the 
amount  in  paragraph  (4)(i)  of  this 
definition  by  the  farm  yield  established 
for  the  farm  according  to  part  723  of  this 
title; 

(iii)  The  disaster  payment  yield  times 
the  sum  of  the  acreage  of  burley 
tobacco: 

(A)  That  was  planted  on  the  farm  in 
the  applicable  year,  including  any 
approved  failed  acreage; 

(B)  For  which  prevented  planted 
acreage  credit  is  approved  by  the  county 
committee  with  respect  to  the  applicable 
year’s  crop;  and 

(C)  Determined  by  dividing  the 
quantity  of  any  unmarketed  tobacco  on 
hand  fr-om  the  applicable  year’s  by  the 
disaster  payment  yield,  or 

(5)  For  flue-cured  tobacco,  the  smailler 
of: 

(i)  The  applicable  year’s  effective 
farm  marketing  quota,  including  the 
effective  quota  resulting  frxim  a  transfer 
of  quota  after  June  30  under  the  natural 
disaster  provisions  of  Part  723  of  this 
title;  or 

(ii)  The  sum  of: 

(A)  The  quantity  determined  under  the 
provisions  of  paragraph  (2)  of  this 
definition, 

(B)  The  quantity  of  any  unmarketed 
tobacco  on  hand  from  the  previous 
year’s  crop,  and; 

(C)  The  amount  by  which  the  farm’s 
applicable  year’s  basic  quota  exceeds 
the  previous  year’s  basic  quota. 

(6)  With  respect  to  crops  plcmted  in  a 
rotation,  the  most  recent  corresponding 
year(s)  in  the  rotation  shall  be 
substituted  for  the  3  prior  year’s  crop  for 
purposes  of  determining  the  prevented 
planted  acreage  credit 

Initial  signup  period  means  the  signup 
period  endiing  March  13. 1992,  (or  other 
such  date  as  established  by  CCC)  for 
assistance  for  eligible  owners  who  have 
incurred  1990  or  1991  losses. 

Multiple  plantings  means  subsequent 
plantings  in  the  same  crop  year  of 
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nonprogram  crops  and  soybeans  that 
are  planted  or  are  prevented  from  being 
planted  on  different  acreage  on  a  farm 
and  considered  different  crops  for 
determining  disaster  benefits  iif 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

Nonprogram  crop  means  a  crop 
(including  ornamentals  such  as 
flowering  shrubs,  flowering  trees,  Held 
or  container  grown  roses,  or  turf,  and 
sweet  potatoes)  produced  on  a  farm  for 
sale  or  exchange  on  a  commercial  basis 
in  a  large  enou^  quantity  to  have  a 
substantial  impact  on  the  producer’s 
income,  as  determined  by  the  county 
ASC  committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  which  is  not  a  crop  of  a 
target  price  commodity,  quota  or 
additional  peanuts,  sugarcane,  sugar 
beets,  tobacco  subject  to  marketing 
quotas,  soybeans  or  sunflowers. 

Operator  means  the  person  who  is  in 
general  control  of  the  farming  operations 
on  the  farm  during  the  program  year.' 

Person  shall  mean  a  person  as  defined 
in  part  1497  of  this  chapter,  and  all  rules 
with  respect  to  the  determination  of  a 
person  found  in  such  part  shall  be 
applicable  to  this  part  However,  the 
determinations  made  in  accordance 
with  7  CFR  1497.8  shall  include  all 
entities  in  which  an  individual  or  entity 
has  an  interest  whether  or  not  such 
entities  are  engaged  in  farming.  > 

Producer  means  producer  as  defined 
in  accordance  with  7  CFR  1413.3. 

Qualifying  gross  revenues  means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person’s  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
annual  gross  income  from  such 
operations;  and 

(2)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
person’s  total  gross  income  from  all 
sources. 

Repeat  crops  means  a  second  crop  of 
a  commodity  planted  on  the  same 
acreage  as  the  first  crop  of  the 
commodity. 

Replacement  crops  means  a  crop 
planted  on  an  acreage  after  the  failure 
or  prevented  planting  of  the  first  crop  on 
that  same  acreage,  except  for  repeat 
crops,  double-cropped  crops,  for  which 
disaster  benefits  are  not  applicable. 

Subsequent  signup  period  means  the 
signup  period  for  assistance  for  1990, 
1991,  or  1992  losses  which  will  be  held 
only  if  the  President  declares  an 
economic  emergency  as  speciHed  in 
Public  Law  102-229. 

Target  price  commodity  means  a  crop 
of  wheat,  com,  grain  sor^um,  bariey. 


oats,  upland  and  extra  long  staple  (ELS) 
cotton,  or  rice. 

S  1477,4  AvaUabHity  of  disaster  payments. 

(a)  A  request  for  assistance  under  this 
part  made  available  during  the  initial 
signup  period  must  be  submitted  to  CCC 
at  the  county  office  in  the  county  where 
the  farm  is  located  by  March  13, 1992  (or 
such  other  date  as  established  by  CCC). 
A  request  for  assistance  under  this  part 
made  available  during  the  subsequent 
sigmq)  period  must  be  submitted  at  the 
county  office  by  the  date  specified  in  a 
notice  published  by  CCC  in  the  Federal 
Redster. 

(b)  A  person  as  defined  in  §  1477.3 
who  has  qualifying  gross  revenues  in 
excess  of  $2  million  shall  not  be  eligible 
to  receive  disaster  benefits  under  this 
part. 

§  1477,5  Disaster  benefits. 

(a)  Disaster  payments  for  prevented 
planting  and  low  yield  losses  for  eligible 
crops  are  authorized  to  be  made  to 
producers  who  file  an  Application  for 
Disaster  Benefits  (Form  CCC-441)  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator,  if: 

(1)  Tfre  farm  operator  submits  an 
Application  for  Disaster  Credit  (Form 
ASCS-574),  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator; 

(2)  The  farm  operator  submits  a  report 
of  production  and  disposition  (Form 
A^S-658)  in  accordance  with  §  1477.9; 

(3)  The  farm  operator  submits  a 
Certification  of  Crop  Insurance  (Form 
CCC-440)  in  accordance  with  S  1477.9; 
and 

(4)  The  county  committee  determines 
that  because  of  an  eligible  disaster 
condition,  producers  on  a  farm  were: 

(1)  Prevented  frt>m  planting  an  eligible 
commodity,  or 

(ii)  Unable  to  harvest  at  least  60 
percent  (or  in  the  case  of  producers  with 
crop  insurance  on  such  a  crop,  65 
percent)  of  the  expected  production. 

(b) (1)  The  loss  of  production  that  shall 
be  used  in  making  a  disaster  payment 
shall  be  that  quantity  of  production  in 
excess  of  40  percent  (or  35  percent  for 
producers  with  crop  insurance)  of 
expected  production  on  a  farm  that 
producers  were  unable  to  harvest  due  to 
a  reduced  yield  or  were  prevented  fi*om 
planting  due  to  an  eligible  disaster 
condition. 

(2)  The  loss  of  production  for  peanuts 
shall  be  prorated  between  quota 
peanuts  and  additional  peanuts.  The 
loss  of  production  of  quota  peanuts  shall 
be  determined  by  multiplying  the  total 
loss  of  production  for  peanuts  times  a 
factor  determined  by  dividing  the 
effective  farm  poundage  quota,  prior  to 


any  fall  transfer,  by  the  expected 
production  for  the  farm.  The  loss  of 
production  for  additional  peanuts  shall 
be  determined  by  subtracting  the  loss  of 
quota  production  from  the  total  loss  of 
production. 

(3)  If  peanut  quota  is  transferred  from 
a  farm  under  the  fall  transfer  provisions 
in  part  729  of  this  title,  the  loss  of 
production  of  quota  peanuts  determined ' 
in  paragraph  (b)(2)  of  this  section  shall 
be  reduced  to  the  extent  of  such 
quantity  transferred.  If  the  transferred 
quota  exceeds  the  loss  of  production  of 
quota  peanuts,  no  further  reductions  are 
required  after  the  loss  of  production  of 
quota  peanuts  has  been  completely 
voided. 

(4)  For  the  pmposes  of  determining 
the  total  quantity  of  nonprogram  crops 
that  producers  on  a  farm  are  able  to 
harvest,  the  following  quantities  shall  be 
excluded: 

(i)  Commodities  which  the  county 
committee  determines  cannot  be  sold  in 
normal  commercial  channels  of  trade; 
and 

(ii)  Dockage,  including  husks  and 
shells,  if  such  dockage  is  excluded  in 
determining  yields  in  accordance  with 
§  1477.3,  paragraphs  (4)  and  (5)  of  the 
definition  of  disaster  payment  yield, 
excluding  soybean  disaster  payment 
yields. 

(c)  Disaster  payment  rates  shall  be  65 
percent  of: 

(1)  The  established  target  price  for  the 
applicable  year’s  target  price 
commodities  for  producers  on  farms 
enrolled  in  the  applicable  year’s  acreage 
reduction  program; 

(2)  The  basic  county  loan  rate  for  the 
applicable  year’s  target  price 
commodities  for  producers  on  farms  not 
enrolled  in  the  1990  and  applicable 
year’s  acreage  reduction  program  and 
acreage  planted  to  the  crop  in  excess  of 
permitted  acreage  of  such  crop  in 
accordance  with  7  CFR  1413.11; 

(3)  The  National  price  support  level 
for  quota  and  additional  peanuts  and 
quota  kinds  of  tobacco; 

(4)  'The  applicable  year’s  crop  support 
price  for  sugar  beets  and  sugarcane, 
determined  by  regions;  and 

(5)  The  simple  average  price  received 
by  producers  for  the  marketing  years  for 
the  immediately  preceding  five  crops  of 
the  commodity,  excluding  the  highest 
and  lowest  average  prices  in  such 
period  for  all  other  eligible  crops. 

(d) (1)  Disaster  payments  shall  be 
made  in  an  amount  determined  by 
multiplying:  the  amount  producers  are 
unable  to  harvest  which  is  in  excess  of 
the  amount  specified  in  paragraph  (b)  of 
this  section  by  the  disaster  payment  rate 
specified  in  paragraph  (c)  of  this  section. 
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(2)  With  respect  to  eligible  producers 
of  target  price  commodities  who  are  not 
participants  in  the  applicable  years 
acreage  reduction  program,  and  to 
producers  enrolled  in  such  programs 
who  plant  an  enrolled  program  crop  in 
excess  of  the  permitted  acreage  of  such 
crop  in  accordance  with  provisions  of  7 
CFR  1413.11  such  computed  disaster 
payment  amount  shall  be  reduced  by  an 
amount  determined  by  multiplying  the 
acreage  reduction  factor  which  was 
applicable  for  the  crop  of  such 
commodity  times  the  amount 
determined  in  accordance  with 
paragraph  (d)(1)  of  this  section. 

(e)  Producers  of  target  price 
commodities  enrolled  in  the  applicable 
year’s  acreage  reduction  program  shall 
not  be  required  to  refund  advance 
deficiency  payment  made  to  such 
producers  wi^  respect  to  that  portion  of 
losses  up  to  40  percent  of  expected 
production  or,  in  the  case  of  producers 
who  had  crop  insurance  on  the 
commodity,  up  to  35  percent  of  expected 
production. 

(f)  Each  eligible  producer’s  share  of  a 
disaster  payment  shall  be  based  on  the 
eligible  producer’s  share  of  the  crop  or 
the  proceeds  therefrom  or,  if  no  crop 
was  produced,  the  share  which  the 
eligible  producer  would  have  otherwise 
received  if  the  crop  had  been  produced. 

(g)  Crops  and  land  use  for  which 
disaster  benehts  are  not  applicable 
include: 

(1)  Crops  not  intended  for  harvest  in 
the  year  for  which  disaster  benefits  are 
requested. 

(2)  By-products  resulting  from 
processing  or  harvesting  an  eligible 
crop,  such  as  cotton  seed,  peanut  shells, 
wheat  or  oat  straw. 

(3)  Except  for  nursery  crops,  plants 
that  produce  an  eligible  crop,  such  as 
strawberry  plants  and  orange  tree. 

(4)  Acreage  designated  as  ACR  or 
CU/for  payment. 

(5)  Crops  for  which  the  Coimty 
Committee  has  determined  are  not 
eligible  for  acreage  reduction  program 
benefits  as  a  result  of  failure  to  comply 
with  contract  provisions. 

(6)  Crops  planted  as  replacement 
crops  on  failed  or  prevented  from 
planted  program  crop  acreage. 

§  1477.6  Establishment  of  different 
payment  rates  and  yields  for  the  same 
nonprogram  crop. 

Separate  payment  rates  and  yields  for 
the  same  nonprogram  crop  shall  be 
established,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  when  there  is  supporting 
data  from  NASS  or  other  sources 
approved  by  CCC. 


§  1477.7  Filing  application  for  payment 

(a)  Applications  for  payment  shall  be 
Bled  by  the  applicant  wi^  the  county 
ASCS  office  serving  the  coimty  where 
the  producer’s  farm  is  located  for 
administrative  purposes. 

(b)  An  application  for  payment  shall 
be  Bled  as  soon  as  practicable  after  the 
producer’s  eligibility  has  been 
established  in  accordance  with 

S  1477.5(a).  Applications  for  payment  for 
1990  and  1991  crop  losses  must  be  Bled 
from  February  3  through  March  13. 1992. 
Producers  who  Ble  such  an  application 
by  March  13, 1992,  shall  have  until 
March  27, 1992,  to  provide  production 
evidence  supporting  such  application. 

(c)  Any  eligible  producer  who  elected 
to  devote  all  or  a  portion  of  a  farm’s 
permitted  wheat  or  permitted  feed  grain 
acreage  or  up  to  50  percent  of  a  farm’s 
permitted  rice  or  upland  cotton  acreage 
to  conservation  or  other  uses  in 
accordance  with  part  1413  of  this 
chapter  may  request  that  disaster 
payments  be  made  available  under  this 
part  with  respect  to  such  acreage  in  lieu 
of  any  payment  made  available  under 
part  1413  of  this  chapter.  Approval  of 
prevented  planting  or  failed  acreage 
requests  will  remain  the  responsibility 
of  the  county  committee. 

(d)  If  a  farm  was  operated  in  1990  by 
an  operator  who  was  not  the  same 
operator  on  the  farm  in  1991,  CCC  will 
accept  an  application  for  disaster  from 
both  operators,  but  both  operators  must 
agree  in  writing  by  March  27, 1992,  as  to 
the  year  for  which  payment  will  be 
provided.  If  the  operators  cannot  agree 
with  respect  to  such  selection,  no 
payments  will  be  made  to  any  producer 
on  the  farm  for  either  year. 

S  1477.8  AvailafoNity  of  funds. 

In  the  event  the  total  amount  of  claims 
submitted  under  this  part  or  part  1478  of 
this  chapter  during  the  initial  application 
period  or  the  subsequent  application 
periods,  respectively,  excels  the 
applicable  appropriation  for  such  period 
each  payment  shall  be  reduced  by  a 
uniform  national  percentage.  Such 
payment  reductions  shall  be  applied 
after  the  imposition  of  applicable 
payment  limitation  provisions. 

S  1477J  Report  of  acreage,  production 
disposition,  and  Indemnity  payments. 

(a)(1)  Eligible  producers  shall  report, 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator,  the 
acreage,  production,  and  disposition  of 
all  commodities  produced  in  an 
applicable  year  on  an  acreage  for  which 
an  application  for  a  disaster  payment  is 
Bled.  Such  production  reports  submitted 
with  respect  to  the  initial  application 
period  must  be  submitted  by  March  27, 


1992,  and  with  respect  to  the  subsequent 
application  periods,  by  the  date 
announced  in  the  Federal  Registw  by 
CCC. 

(2)  If  thero  has  been  a  disposition  of 
crop  production  through  commercial 
channels,  the  eligible  producer  must 
furnish  documentary  evidence  of  such 
disposition  in  order  to  verify  the 
information  provided  on  the  report. 
Acceptable  evidence  shall  include,  but 
is  not  limited  to,  such  items  as  the 
original  or  a  copy  of  commercial 
receipts,  peanut  and  tobacco  marketing 
cards,  gin  records,  CCC  loan  documents, 
settlement  sheets,  warehouse  ledger 
sheets,  elevator  receipts  or  load 
summaries. 

(3)  If  there  has  been  a  disposition  of 
crop  production  other  than  through 
commercial  channels,  the  eligible 
producer  must  furnish  such 
documentary  evidence  as  the  county 
ASC  committee  determines  to  be 
necessary  in  order  to  verify  the 
information  provided  by  the  producer. 

(b)  Eligible  producers  who  have 
purchased  crop  insurance  with  respect 
to  a  crop  for  which  a  disaster  payment 
is  made  must  present  evidence  of  the  net 
amount  of  indemnity  payment  received 
(gross  indemnity  less  premium  paid)  or 
to  be  received  for  each  such  crop  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

§  1477.10  Payment  limitations. 

(a)  Disaster  payments  made  to  eligible 
producers  shall  be  reduced  as  provided 
in  this  section.  For  the  purpose  of 
making  such  payment  reductions,  the 
term  "producer”  shall  be  considered  to 
mean  the  term  “person”  as  deBned  in 

§  1477.3.  Payments  for  each  eligible 
producer  for  each  eligible  commodity 
shall  be  reduced  by  the  amount  by 
which  the  sum  of  the  disaster  payment 
and  the  net  amount  of  crop  insurance 
indemnity  payments  (gross  indemnity 
less  premium)  exceeds  100  percent  of 
the  expected  production  times  the 
applicable  basic  payment  rate 
established  in  accordance  with  S  1477.4. 

(b)  No  person  shall  receive  payments 
attributable  to  lost  production  under  this 
part  to  the  extent  that  such  person 
receives  beneBts  on  such  lost  production 
under  the  livestock  emergency 
provisions  of  Title  VI  of  the  Agricultural 
Act  of  1949. 

(c)  No  person  shall  receive  payments 
under  this  part  with  respect  to  target 
price  crops,  peanuts,  sugar  beets, 
sugarcane,  tobacco,  soybeans, 
sunflowers,  and  nonprogram  crops  in 
excess  of  $100,000. 

(d) (1)  No  person  shall  receive 
pa3rment8  under  this  part  for  a  speciBc 
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year,  when  combined  with  any  benefits 
received  for  such  year  under  die 
livestock  emergency  provisions  of  the 
Agricultural  Act  of  1949,  in  excess  of 
$100,000. 

(2)  Persons  filing  an  application  during 
the  initial  sign-up  period  who  are 
subject  to  the  provisions  of  paragraph 

(d)(l]  of  this  section  must  elect  the 
provisions  under  which  such  payments 
or  beneHts  shall  be  received  by 
notifying  the  county  ASCS  office  by 
March  13, 1992.  Persons  filing  an 
application  during  the  subsequent  sign¬ 
up  periods  who  are  subject  to  the 
provisions  of  paragraph  (d)(1)  of  this 
section  must  elect  the  proidsions  under 
which  such  payments  or  benefits  shall 
be  received  by  notifying  the  county 
office  by  the  date  specified  in  a  notice 
published  in  the  Federal  Register  by 
CCC. 

(e)  All  disaster  program  applications 
submitted  in  accordance  with  this  part 
shall  be  totaled  at  the  end  of  the 
application  period.  In  order  to  ensure 
that  there  is  no  duplication  of  benefits, 
deficiency  payments  made  in 
accordance  with  part  1413  of  this  title 
and  emergency  livestock  feed  program 
benefits  made  in  accordance  with  pcul 
1475  of  this  title  shall  not  be  made  with 
respect  to  any  loss  of  production  for  , 
which  assistance  is  requested  under  this 
part.  Accordingly,  the  quantity  of  the 
loss  of  production  otherwise  eligible  for 
disaster  assistance  under  this  part  on 
which  a  producer  had  previously 
obtained  a  deficiency  payment  or  an 
emergency  livestock  feed  program 
benefit  shall  be  reduced.  In  order  to 
make  such  a  reduction,  the  deficiency 
payments  and  emergency  livestock  feed 
program  benefits  shall  be  adjusted  by  a 
national  factor  obtained  by: 

(1)  Dividing  the  sum  of  the  $995 
million  appropriation  and  such  reduced 
payments  by 

(2)  The  total  amount  of  claims 
submitted  under  this  part. 

(f)  For  the  purpose  of  determining  the 
payment  limitation  imposed  by  this 
section,  disaster  payments  shall  be 
attributed  to  each  eligible  producer  in 
accordance  with  S  1477.5(f).  The 
reduction  of  any  eligible  producer’s 
disaster  payment  share  shall  not 
increase  the  disaster  payment  share  of 
any  other  producer. 

S  1477.11  Special  provisions  for  burley 
and  fhie^ured  tobacco,  and  peanuts. 

(a)(1)  For  burley  and  flue-cured 
tobacco,  the  undermarketings  from  the 
applicable  crop  year  that  may  be 
considered  when  determining  the 
elective  farm  marketing  quota  for  the 
year  succeeding  the  disaster  crop  year 
shall  be  the  applicable  crop  year’s 


actual  undermarketing  less  the  quantity 
of  the  loss  of  production  for  which  an 
disaster  payment  is  made  for  the 
respective  kind  of  tobacco. 

(2)  If  quota  is  leased  and  transferred 
from  the  farm  under  natural  disaster 
provisions  of  parts  723  of  this  title,  any 
disaster  payment  that  was  determined 
before  such  lease  and  transfer  was 
approved  shall  be  recomputed  according 
to  S  1477.5.  The  farm  marketing  quota 
that  is  in  effect  after  such  lease  and 
transfer  shall  be  used  when  recomputing 
the  disaster  payment.  'The  amount  of 
any  overpayment  that  results  from  the 
recomputation  shall  be  refunded  writh 
interest  as  provided  in  $  1477.12(b). 

(b)(1)  For  peanuts,  the 
undermarketings  from  the  applicable 
year’s  crop  that  may  be  claimed  when 
determining  future  poundage  quotas 
shall  be  the  applicable  year’s  actual 
imdermarketings  less  the  quantity  of  the 
loss  of  production  for  which  a 
applicable  year’s  disaster  payment  is 
made  on  the  basis  of  the  national 
support  level  for  quota  peanuts.  This 
reduction  could  exceed  the  actual 
undermarketings  which  would  result  in 
“negative"  undermarketings  shall  be 
taken  into  consideration  when 
determining  the  subsequent  year's 
effective  farms  poundage  quota. 

(2)  If  quota  is  transferred  from  the 
farm  under  the  fall  transfer  provisions  of 
part  729  of  this  title,  any  disaster 
payment  that  was  determined  before 
such  transfer  was  approved  shall  be 
recomputed  according  to  the  provisions 
in  §  1477.5.  The  amount  of  any 
overpayment  that  results  from  the 
recomputation  shall  be  refunded  with 
interest  as  provided  in  S  1477.13(b). 

$  1477.12  Misrepresentation,  scheme  and 
device,  and  fraud. 

(a)  If  CCC  determines  that  any 
producer  has  erroneously  represented 
any  fact  or  has  adopted,  participated  in, 
or  benefitted  from,  any  scheme  or 
device  which  has  the  effect  of  defeating, 
or  is  designed  to  defeat  the  purpose  of 
this  part,  such  producer  shall  not  be 
eligible  for  disaster  payments  under  this 
part  and  all  payments  previously  made 
to  any  such  producer  shall  be  refunded 
to  CCC.  The  amount  paid  to  CCC  shall 
include  any  interest  and  other  amounts 
as  determined  in  accordance  with  this 
part. 

(b)  If  any  misrepresentation,  scheme 
or  device,  or  practice  has  been 
employed  for  the  purpose  of  causing 
CCC  to  make  a  payment  with  CCC 
under  this  part  otherwise  would  not 
make,  all  amounts  paid  by  CCC  to  any 
such  producer  shall  be  refunded  to  CCC 
together  with  interest  and  other  amounts 
as  determined  in  accordance  with  this 


part,  and  no  further  disaster  payments 
shall  be  made  to  such  producer  by  CCC. 

(c)  If  the  county  committee  determines 
that  any  producer  has  adopted  or 
participated  in  any  practice  which  tends 
to  defeat  the  purpose  of  the  program 
established  in  accordance  vtith  this  part, 
the  county  committee  shall  withhold  or 
require  to  be  refunded  all  or  part  of  the 
payments  which  otherwise  would  be 
due  the  producer  under  this  part. 

$1477.13  Refunds  to  CCC. 

(a)  In  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement, 
or  condition  for  payment  made  in 
accordance  with  this  part,  aH  such 
payments  made  to  the  producer  shall  be 
refunded  to  CCC,  together  with  interest. 

(b)  Interest  shall  be  charged  with 
respect  to  any  refund  which  is 
determined  to  be  due  CCC  at  the  rate  of 
interest  which  CCC  is  required  to  pay 
for  its  borrowing  frx)m  the  United  States 
Treasury  as  of  the  date  of  the 
disbursement  by  CCC  of  the  moneys  to 
be  refunded.  Interest  shall  accrue  from 

^the  date  of  such  disbursement  by  CCC. 
Upon  the  sending  of  the  notification  of 
the  debt  by  CCC  to  the  producer,  the 
account  shall  bear  late  payment  charges 
to  be  assessed  in  accordance  with  the 
provisions  of,  and  subject  to  the  rates 
prescribed  in,  part  1403  of  this  chapter. 
If,Jor  any  reason,  no  late  payment 
charges  may  be  assessed  with  respect  to 
such  account  under  the  provisions  of 
part  1403  of  this  chapter,  additional 
charges  on  the  account  will  accrue  at 
the  rate  equal  to  the  applicable  rate  for 
CCC  borrowing  from  the  United  States 
Treasury  plus  three  percent  per  annum. 

(c)  Producers  must  refund  to  CCC  any 
excess  payments  made  by  CCC. 

(d)  In  the  event  that  the  loss  of 
pr^uction  was  established  as  a  result 
of  erroneous  information  provided  by 
any  person  to  the  county  ASCS  office  or 
was  erroneously  computed  by  such 
oi^ce,  the  loss  of  production  shall  be 
recomputed  and  the  payment  due  shall 
be  corrected  as  necessary.  Any  refund 
of  payments  which  are  determined  to  be 
required  as  a  result  of  such 
recomputation  shall  be  remitted  to  CCC. 

$  1477.14  Cumulative  liability. 

(a)  The  liability  of  any  producer  for 
any  payment  or  refund  which  is 
determined  in  accordance  with  this  part 
to  be  to  CCC  shall  be  in  addition  to  any 
other  liability  of  such  producer  under 
any  civil  or  criminal  fraud  statute  or  any 
other  statute  or  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371, 641, 1001;  15  U.S.C.  714m: 
and  31  U.S.C.  3729. 
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(b)  Producers  earning  benefits  shall  be 
liable  for  any  required  repayment  of 
deficiency  payments  on  a  farm  not  paid 
by  another  producer  on  that  farm. 

§1477.15  Appeals. 

Reconsideration  and  review  of  all 
determinations  made  in  accordance 
with  this  part  with  respect  to  a  farm  or 
an  individual  producer  shall  be  made  in 
accordance  with  part  780  of  this  title. 

§1477.16  Uens. 

Any  payment  which  is  due  any  person 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  lien 
against  the  crop,  and  the  proceeds 
thereof,  which  may  be  asserted  by  any 
creditor,  except  agencies  of  the  United 
States  Government. 

§  1477.17  Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

(b)  A  minor  who  is  an  otherwise 
eligible  owner  shall  be  eligible  for 
assistance  under  this  subpart  only  if 
such  person  meets  one  of  the  following 
requirements: 

(1)  The  minor  establishes  the  right  of 
majority  has  been  conferred  on  the 
minor  by  court  proceedings  or  by 
statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor’s  property  and  the 

■  applicable  j'’'ogram  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  f^ished  under  which 
the  surety  guarantees  any  loss  incurred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§  1477.18  Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency  of 
disappearance,  of  any  owner  who  is 
eligible  to  receive  assistance  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  part  707  of  this 
title  may  receive  such  assistance. 

§  1477.19  Other  regulations. 

The  following  regulations  and 
amendments  thereto  shall  also  be 
applicable  to  this  part: 

(a)  Part  12  of  this  title.  Highly  Erodible 
Land  and  Wetland  Conservation; 

(b)  Part  707  of  this  title.  Payments  Due 
Persons  Who  Have  Died,  Disappeared, 
or  Have  Been  Declared  Incompetent; 

(c)  Part  719  of  this  title.  Reconstitution 
of  Farms,  Allotments,  Normal  Crop 
Acreage  and  Preceding  Year  Planted 
Acreage; 

(d)  ^rt  723  of  this  title.  Tobacco; 

(e)  Part  729  of  this  title.  Peanuts. 


(f)  Part  780  of  this  title.  Appeal 
Regulations; 

(g)  Part  790  of  this  title.  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary; 

(h)  Part  796  of  this  title.  Denial  of 
Program  Eligibility  for  Controlled 
Substance  Violation; 

(i)  Part  1403  of  this  chapter.  Debt 
Settlement,  Policies  and  Procedures; 

(j)  Part  1413  of  this  chapter.  Feed 
Grain,  Rice,  Upland  and  Extra  Long 
Staple  Cotton,  Wheat  and  Related 
Programs; 

(k)  Part  1478  of  this  chapter.  Tree 
Assistance  Program; 

(l)  Part  1497  of  this  chapter.  Payment 
Limitation;  and 

(m)  Part  1498  of  this  chapter.  Foreign 
Persons  Ineligible  for  Program  Benefits. 

§  1477.20  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  for  purposes  of  the 
Paperwork  Reduction  Act  and 
designated  OMB  No.  0560-0050,  0560- 
0004,  and  0560-0092. 

2.  7  CFR  part  1478  is  revised  to  read  as 
follows: 

PART  1478— TREE  ASSISTANCE 
PROGRAM 

Sea 

1478.1  General  statement 

1478.2  Administration. 

1478.3  Definitions. 

1478.4  Program  availability. 

1478.5  Qu^fying  loss. 

1478.6  Eligible  costs. 

1478.7  Payment 

1478.8  Obligations  of  an  eligible  owner. 

1478.9  Payment  limitations. 

1478.10  Liens  and  claims  of  creditors;  set¬ 
offs. 

1478.11  Appeals. 

1478.12  Misrepresentation  and  scheme  or 
device. 

1478.13  Estates,  trusts,  and  minors. 

1478.14  Death,  incompetency,  or 
disappearance. 

1478.15  Other  regulations. 

1478.16  Paperwork  Reduction  Act  assigned 
numbers. 

Authority:  15  U.S.C.  714b  and  714c:  7  U.S.C. 
1421  note,  Pub.  L  102-624;  Pub.  L 102-229. 

§  1478.1  General  statement 

(a)  The  regulations  in  this  part  set 
forth  the  terms  and  conditions  of  the 
Tree  Assistance  Program  (TAP) 
authorized  by  Title  XXII  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  (“the  1990  Act”).  Within 
specified  limits,  the  Commodity  Credit 
Corporation  (CCC)  is  authorized  by  the 
1990  Act  to: 


(1)  Reimburse  eligible  owners  for  part 
of  the  cost  of  replanting  seedlings  to 
ofiset  losses  by  an  eligible  orchardist  for 
trees  that  were  planted  in  any  year  to 
produce  aimual  crops  for  commercial 
purposes  but  were  lost  doe  to  freeze, 
earthquake,  or  related  condition  in  1990, 
1991,  or  1992;  and, 

(2)  Reimburse  eligible  owners  for  part 
of  the  cost  of  replanting  seedlings  which 
would  have  produced  trees  to  be 
harvested  for  commercial  purposes 
which  were  either  planted  in  1989  or 

1990  and  were  lost  due  to  drought, 
earthquake,  or  related  condition  in  1990 
(“1990  losses”),  or  planted  in  1990  or 

1991  and  were  lost  due  to  drought, 
earthquake,  or  related  condition  in  1991 
(“1991  losses”),  or  planted  in  1991  or 

1992  and  were  lost  due  to  drought, 
earthquake,  or  related  condition  in  1992 
(“1992  losses”). 

(b)  Such  assisteince  may  not  exceed  65 
percent  of  the  eligible  reseeding  costs 
and  may  be  based  on  average  costs  or 
the  actual  costs  for  the  replanting 
practices  as  determined  by  the  CCC 
which,  after  adjustments  for  normal 
mortality,  exceed  a  percentaige  loss  of  35 
percent,  as  determined  by  CCC. 

§  1478.2  Administration. 

(a)  This  part  shall  be  administered  by 
CCC  under  the  general  direction  and 
supervision  of  the  Executive  Vice 
President  CCC.  The  program  shall  be 
carried  out  in  the  field  by  State  and 
coimty  Agricultural  Stabilization  and 
Conservation  (ASC)  committees  (State 
and  county  committees). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  part,  as  amended  or 
supplemented. 

(c)  The  State  committee  shall  take  any 
action  required  by  this  part  which  has 
not  been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  coimty  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part. 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President,  CCC.  or  a 
designee,  fiom  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 
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§147SJ  Definitions. 

(a)  in  determining  the  meaning  of  the 
provisions  of  this  part,  unless  the 
context  indicates  otherwise,  words 
importing  the  singular  include  and  apply 
to  several  persons  and  things,  words 
importing  the  plural  include  the  singular, 
words  importing  the  masculine  gender 
include  the  feminine,  and  words  used  in 
the  present  tense  include  the  future  as 
well  as  the  present. 

(b)  The  following  terms  contained  in 
this  part  shall  have  the  following 
meanings: 

Annual  gross  revenue  means  with 
respect  to  a  person,  as  defined  in  part 
1497  of  this  chapter: 

(i)  For  a  person  who  receives  more 
than  50  percent  of  such  person’s  gross 
income  from  farming,  ranching,  and 
forestry  operations,  the  total  gross 
income  received  ft-om  such  operations; 
and, 

(ii)  Receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
total  gross  income  from  all  sources. 

(iii)  The  determinations  made  in 
accordance  with  7  CFR  1497.3  shall 
include  all  entities  in  which  an 
individual  or  entity  has  an  interest, 
whether  or  not  such  entities  are  engaged 
in  farming. 

(iv)  The  year  for  which  the  annual 
gross  income  shall  be  reviewed  for  the 
purpose  of  this  definition  shall  be  the 
tax  year  preceding  the  year  during 
which  the  losses  occurred. 

Approving  official  means  a 
representative  of  CCC  who  is  authorized 
by  the  Executive  Vice  President,  CCC.  to 
approve  an  application  for  assistance 
made  in  accordance  with  this  part. 

ASCS  means  the  Agricultural 
Stabilization  and  Conservation  Service. 

CCC  means  the  Commodity  Credit 
Corporation. 

County  means  a  county  or  similar 
geographic  area  as  determined  by  CCC. 

DASCO  means  the  Deputy 
Administrator,  or  Acting  Deputy 
Administrator,  State  and  County 
Operations,  ASCS,  U.S.  Department  of 
Agriculture. 

Eligible  owner,  (i)  Eligible  owner 
means  an  individual,  partnership, 
corporation,  association,  estate,  trust,  or 
other  business  enterprise  or  legal  entity 
who  owned  the  trees  at  the  time  the 
natural  disaster  occurred,  and  includes: 

(A)  Any  Indian  tribe  under  the  Indian 
Self-Determination  and  Education 
Assistance  Act: 

(B)  Any  Indian  organization  or  entity 
chartered  under  the  Indian 
Reorganization  Act; 

(C)  Any  tribal  organization  under  the 
Indian  Self-Determination  and 
Assistance  Act;  and. 


(O)  Any  economic  enterprise  under 
the  Indian  Financing  Act  of  1974  which 
meets  the  requirements  of  this  part. 

(ii)  In  addition,  in  determining 
whether  an  individual  or  other  entity  is 
an  eligible  owner,  such  person,  as 
determined  under  part  1497  of  this 
chapter,  must  with  respect  to  a  request 
for  relief  for  losses  of  trees  planted  to 
produce  annual  crops,  not  own  more 
than  500  acres  of  such  trees,  and  with 
respect  to  a  request  for  relief  for  losses 
of  seedlings  planted  to  produce  trees  for 
harvest,  not  own  more  than  1,000  acres 
of  such  trees.  Also,  in  order  to  be 
eligible  for  payments  under  this  part  a 
person,  as  defined  under  Part  1497  of 
this  chapter,  must  not  also  have  annual 
gross  revenue  in  excess  of  $2  million,  as 
determined  under  such  this  part. 

Eligible  trees  or  eligible  seedlings,  (i) 
Eligible  trees  or  eligible  seedings  means 
trees  or  seedlings  as  appropriate,  which 
are  determined  by  CCC  to  have  been 
planted  for: 

(A)  The  production  of  wood  products, 
fruit,  nuts,  S3nnip,  or  similar  products,  or, 

(B)  Harvest  as  Christmas  trees. 

(ii)  Such  trees  or  seedlings  must  be 

planted  in  the  ground  and  may  not  be 
trees  or  seedlings  planted  in  containers, 
or  in  other  devices  which  are  not  placed 
in  the  ground,  trees  or  seedlings  grown 
from  seed  at  the  site,  trees  or  seedlings 
produced  for  resale  in  a  live  condition, 
ornamental  trees  or  seedlings,  bushes, 
shrubs,  vines  and  similar  plants,  and 
windbreaks,  shelterbelts  and  wildlife 
enhancement  plantings.  In  addition,  if 
the  request  for  assistance  is  for  trees 
planted  to  produce  annual  crops  the 
losses  must  be  due  to  fi%eze, 
earthquake,  or  related  condition:  and.  if 
the  request  for  assistance  is  for 
seedlings  planted  to  produce  trees  for 
harvest,  the  losses  must  be  due  to 
drought,  earthquake,  or  related 
condition. 

Executive  Vice  President  means  the 
Executive  Vice  President,  CCC.  or  a 
designee  of  the  Executive  Vice 
President. 

Harvest  means  the  removal  of  the  tree 
from  the  ground  by  the  cutting  and 
removal  of  the  whole  tree  at  its  base  in 
a  manner  which  separates  the  tree  from 
its  root  systenr. 

Individual  stand  means  an  area  of 
eligible  trees  which  are  tended  to  by  an 
eligible  owner  as  a  single  operation, 
whether  or  not  such  trees  are  planted  in 
the  same  field  or  similar  location,  as 
determined  by  CCC.  Differing  species  of 
trees  in  the  same  field  or  similar  area 
may  be  considered  to  be  separate 
individual  stands  if  CCC  determines  that 
the  species  have  significantly  differing 
levels  of  freeze,  drought  or  earthquake 
susceptibility. 


Local  county  office  means  with 
respect  to  individual  stands  of  eligible 
trees  which  are  grown  on  a  farm: 

(i)  Which  has  been  assigned  an  ASCS 
farm  serial  number,  the  cmmty  ASCS 
office  which  services  such  farm;  or 

(ii)  Which  has  not  been  assigned  an 
ASCS  farm  serial  number,  the  county 
ASCS  office  which  services  the  county 
in  which  such  stand  is  located. 

Normal  mortality  means; 

(i)  With  respect  to  a  request  for  relief 
for  trees  planted  to  produce  annual 
crops  the  average  extent  of  plant  death 
on  the  individual  stand  which  normally 
would  have  occurred  with  respect  to 
eligible  seedlings  during  the  12  months 
previous  to  the  loss  with  respect  to 
which  assistance  is  requested  under  this 
part  without  regard  to  any  detrimental 
conditions  which  do  not  regularly  effect 
seedling  or  tree  survival  rates  in  the 
local  area,  as  determined  by  the  county 
committee  in  accordance  with 
instructions  issued  by  DASCO. 

(ii)  with  respect  to  a  request  for  relief 
for  seedlings  planted  to  produce  trees 
for  harvest  the  average  extent  of  plant 
death  on  the  individual  stand  which 
normally  would  have  occurred  with 
respect  to  eligible  seedlings  during  the 
period  between  the  time  of  planting  and 
the  time  of  the  loss  with  respect  to 
which  assistance  is  requested  under  this 
part  without  regard  to  any  detrimental 
conditions  which  do  not  regularly  effect 
seedling  or  tree  survival  rates  in  the 
local  area,  as  determined  by  the  county 
committee  in  accordance  with 
instructions  of  DASCO. 

Operator  means  a  person  who  is  in 
general  control  of  the  tree  farming 
operations  as  determined  by  CCC. 

Seedling  means  a  tree  which  was 
planted  in  the  ground  for  commercial 
purposes  and  is  of  a  size  which  CCC 
determines  is: 

(i)  Normally  planted  in  the  ground 
and; 

(ii)  Does  not  exceed  the  size  which  is 
normally  considered  seedling  size  for 
the  particular  species  of  an  eligible  tree. 

State  means  any  State  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  or  Guam. 

State  committee.  State  office,  county 
committee,  or  county  office,  means  the 
respective  ASC  committee  or  ASCS 
office. 

Subsequent  signup  period  means  the 
signup  period  for  assistance  for  1990, 
1991,  or  1992  losses  which  will  be  held 
only  if  the  President  declares  an 
economic  emergency  as  specified  in 
Public  Law  102-229. 

(c)  In  the  regulations  in  this  part  and 
in  all  instructions,  terms,  and  documents 
in  connection  therewith,  all  other  words 
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and  phrases  speciHcally  relating  to 
ASCS  operations  shall,  unless  the 
context  of  the  subject  matter  otherwise 
requires,  have  the  meanings  assigned  to 
them  in  the  regulations  governing 
reconstitution  of  farms,  allotments,  and 
bases  in  part  719  of  this  title. 

§  1478.4  Program  availability. 

A  request  for  assistance  imder  this 
part  made  available  during  the  initial 
signup  period  must  be  submitted  to  CCC 
at  the  county  office  in  the  county  where 
the  farm  is  located  by  March  13, 1992  (or 
such  other  date  as  established  by  CCC). 
A  request  for  assistance  under  this  part 
made  available  during  the  subsequent 
signup  period  must  be  submitted  at  the 
county  office  by  the  date  specified  in  a 
notice  published  by  CCC  in  the  Federal 
Register.  Eligible  owners  shall  not 
receive  assistance  imder  this  part  with 
respect  to  losses  of  seedlings  which 
were: 

(a)  Planted  under  the  Conservation 
Reserve  Program;  or 

(b)  The  subject  of  any  cost-share 
assistance  or  other  assistance  under  any 
other  Federal  program,  unless  approved 
in  writing  by  DASCO. 

§1478J  Qualifying  loss. 

(a)  A  person  shall  be  eligible  to 
receive  assistance  under  this  part  with 
respect  to  losses  due  to  drought,  freeze, 
earthquake,  or  related  condition  in  1990, 
1991,  or  1992,  only  if  such  owner  is  an 
eligible  owner,  as  defined  in  this  part 
and  has  sustained  a  qualifying  loss  of 
eligible  tree  seedlings  or  trees  as 
determined  by  CCC.  The  only  type  of 
losses  which  may  be  considered 
qualifying  are  the  following; 

(1)  A  loss  by  an  eligible  owner  who  is 
an  orchardist  who  is  the  owner  of 
eligible  trees  planted  in  any  year  for 
commercial  purposes  which  are  lost  as  a 
result  of  a  h^eze,  earthquake,  or  related 
condition  in  1990, 1991, 1992  as 
determined  by  the  county  ASC 
committee  in  accordance  with 
instructions  of  DASCO;  or 

(2)  A  loss  by  an  eligible  tree  farmer 
who  grows  trees  for  harvest  for 
commercial  purposes  and  is  the  owner 
of  eligible  tree  seedlings  which  were 
either  planted  in  1989  or  1990  and  were 
lost  due  to  drought,  earthquake,  or 
related  condition  in  1990,  or  planted  in 
13S0  or  1991  and  were  lost  due  to 
drought,  earthquake,  or  related 
condition  in  1991,  or  planted  in  1991  or 
1992  and  were  lost  due  to  drought, 
earthquake,  or  related  condition  in  1992 
as  determined  by  the  county  committee 
in  accordance  with  instructions  of 
DASCO. 

(b)  Qualifying  loss  determinations 
shall  be  made  on  an  individual  stand 


basis.  A  qualifying  loss  shall  be  the  loss 
for  the  individual  stand  of  eligible  tree 
seedlings  or  eligible  trees,  as 
appropriate,  after  taking  into  account 
the  normal  mortality  of  such  seedlings, 
trees,  or  seedlings  and  trees  as 
appropriate,  on  such  stand,  in  excess  of 
35  percent  mortality  (adjusted  for 
normal  mortality).  Qualifying  losses 
shall  not  include  losses  which  could 
have  been  prevented  through  readily- 
available  horticultural  measures. 

(c)  When  visible  evidence  of  losses  no 
longer  exists  on  the  site  where  the  trees 
were  planted,  acceptable  evidence  as 
determined  in  accordance  with 
instructions  issued  by  DASCO  must  be 
established  for  COC  to  qualify  the 
individual  stand  for  the  program. 

S  1478.8  Eligible  costs. 

(a)  Payments  under  this  part  shall  be 
made  by  CCC  and  may  be  made  only  to 
the  extent  that  payment  is  specifically 
provided  for  in  this  part.  CCC  shall, 
under  this  part,  to  the  extent  of  the 
availability  of  funds,  reimburse  an 
eligible  owner  for  65  percent  of  the 
eligible  costs  of  planting  seedlings,  not 
in  excess  of  the  number  of  seedlings  or 
trees  constituting  the  qualifying  loss,  to 
the  extent  that  CCC  determines  that 
such  costs  are  reasonable,  and  are  to 
replace  the  number  of  trees  or  seedlings 
constituting  the  qualifying  loss.  Such 
reimbursement  may  be  based  on 
average  costs  or  the  actual  costs  for  the 
replanting  practices,  as  determined  by 
CCC.  If  the  costs  are  to  replace  lost 
trees,  the  costs  shall  only  be  for 
replacement  seedlings  of  a  size  and 
quality  determined  by  CCC  to  be 
sufficient  for  that  purpose.  The  costs  for 
which  cost-sharing  shall  be  permitted 
shall  be  only  the  costs  which  are  the 
cost  of  the  seedlings,  site  preparation 
measures  that  are  both  normal  cultural 
practices  for  the  type  of  individual  stand 
being  reestablished  and  necessary  to 
ensure  successful  plant  survival, 
chemicals  and  nutrients  if  needed  to 
ensure  successful  plant  survival,  and 
labor  used  to  physically  plant  such 
seedlings  as  based  on  standard  labor 
rates  as  determined  by  the  county 
committee.  Eligible  costs  specifically 
exclude  items  such  as  fencing,  irrigation, 
irrigation  equipment,  measures  to 
protect  seedlings  from  wildlife,  and 
general  land  and  tree  stand  improves, 
not  in  excess  of  the  number  of  seedlings 
or  trees  constituting  the  qualifying  loss, 
to  the  extent  that  CCC  determines  that 
such  costs  are  reasonable,  and  are  to 
replace  the  number  of  trees  or  seedlings 
constituting  the  qualifying  loss.  Such 
reimbursement  may  be  based  on 
average  costs  or  the  actual  costs  for  the 
replanting  practices,  as  determined  by 


the  CCC.  If  the  costs  are  to  replace  lost 
seedlings,  such  costs  for  replacement 
seedlings  shall  be  limited  by  the  cost 
needed  to  plant  seedlings  that  are  as 
similar  as  possible  in  size  and  value  to 
those  originally  planted  and 
subsequently  destroyed.  If  the  costs  are 
to  replace  lost  trees,  the  costs  shall  only 
be  for  replacement  seedlings  of  a  size 
and  quality  determined  by  CCC  to  be 
sufficient  for  that  purpose.  The  costs  for 
which  cost-sharing  shall  be  permitted 
shall  be  only  the  costs  which  are  the 
cost  of  the  seedlings,  site  preparation 
measures  that  are  both  normal  cultural 
practices  for  the  type  of  individual  stand 
being  reestablished  and  necessary  to 
ensure  successful  plant  survival, 
chemicals  and  nutrients  if  needed  to 
ensure  successful  plant  survival,  and 
labor  used  to  physically  plant  such 
seedlings  as  based  on  standard  labor 
rates  as  determined  by  the  county 
committee.  Eligible  costs  specifically 
exclude  items  such  as  fencing,  irrigation, 
irrigation  equipment,  measures  to 
protect  seedlings  fitim  wildlife,  and 
general  land  and  tree  stand 
improvements. 

(b)  Eligible  costs  shall  not  include 
costs  incurred  for  replanting  species  of 
seedlings  differing  significantly  from  the 
species  of  the  seedlings  or  trees 
constituting  the  quali^ng  loss  except  as 
approved  by  CCC.  If  such  substitution  is 
approved,  eligible  costs  shall  be  the 
lesser  of: 

(1)  The  actual  eligible  costs  incurred: 
or 

(2)  The  estimated  eligible  costs  which 
otherwise  would  have  been  incurred. 

(c)  Eligible  costs  shall  only  include 
costs  approved  within  the  limits  set  by 
this  part  including,  but  not  limited  to, 
those  limits  set  forth  in  paragraph  (a)  of 
this  section.  Eligible  costs  include  costs 
incurred  before  an  application  for 
payment  is  submitted  to  CCC.  Eligible 
costs  shall  only  include  those  costs  for 
which  the  eligible  owner  has  submitted 
documentation  determined  by  CCC  to 
adequately  document  such  costs. 

(dj  The  amount  of  assistance  which 
shall  be  paid  by  CCC,  shall  not  exceed 
the  lesser  of  65  percent  of  the  eligible 
costs  actually  incurred  by  an  eligible 
applicant  fit)m  replanting  the  qualifying 
loss,  or  65  percent  of  the  estimated 
average  cost  to  replant  the  qualifying 
loss,  as  established  by  CCC. 

§  1478.7  Payment 

(a)  Applications  for  payment  shall  be 
filed  by  the  eligible  owner  with  the  local 
ASCS  office  and  shall  contain  an 
estimate  by  the  applicant  of  the  number 
of  seedlings  or  trees  which  constitute 
the  qualifying  loss  and  the  amount  of  the 
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acreage  of  the  individual  stands  with 
respect  to  which  the  loss  was  suffered. 

(b)(1)  The  county  committee  or  a 
designee  may  conduct  field  reviews  to 
determine  the  actual  qualifying  loss  and 
the  acreage  of  individual  stands  with 
respect  to  which  the  loss  was  suffered. 
The  county  committee  and,  if  designated 
by  the  county  committee,  the  coimty 
executive  director,  are  authorized, 
subject  to  the  provisions  of  this  part,  to 
approve  or  disapprove  all  applications, 
subject  to  the  limitations  and  conditions 
of  this  part,  provided  the  applicant  is  not 
a  county  committee  member  or  an  ASCS 
employee. 

(2)  The  State  committee,  or  a 
designee,  is  authorized  to  approve  or 
disapprove  applications  of  the  county 
committee  members  and  all  ASCS 
employees  except  an  application  which 
may  be  submitted  by  the  State 
Executive  Director,  or  by  a  State 
Committee  member. 

(3)  DASCO,  or  a  designee,  shall 
approve  or  disapprove  applications  of 
State  committee  members  and  the  State 
Executive  Director. 

(4)  All  applications  forwarded  to  a 
higher  authority  for  consideration  shall 
be  accompanied  by  committee 
recommendations.  No  application  shall 
be  approved  unless  the  owner  meets  all 
eligibility  requirements.  Information 
furnished  by  the  applicant  and  any  other 
information,  induing  knowledge  of  the 
county  and  State  committee  members 
concerning  the  owner’s  normal 
operations,  shall  be  taken  into 
consideration  in  making 
recommendations  and  approvals.  If 
information  furnished  by  the  owner  is 
incomplete  or  ambiguous  and  sufficient 
information  is  not  otherwise  available 
with  respect  to  the  owner's  farming 
operations  in  order  to  make  a 
determination  as  to  the  owner's 
eligibility,  the  owner’s  application  shall 
not  be  approved  until  sufficient 
additional  information  is  provided  by 
the  owner. 

(c)  Payments  to  each  eligible  owner 
may  be  reduced  on  a  pro  rate  basis  in 
the  event  claims  for  assistance  under 
this  part  and  part  1477  of  this  chapter 
exceed  appropriated  amounts.  Such 
pa}ment  reductions  shall  be  applied 
after  the  imposition  of  the  $25,000  per 
person  payment  limitation. 

S 1478J  OMigatlona  of  an  allgibla  owner. 

(a)  Eligible  owners  must  submit  a 
request  for  assistance  on  a  form 
approved  by  CCC  and  must  also  submit 
ail  documentation  requested  by  the 
appropriate  official  which  is  necessary 
to  make  determinations  specified  in  this 
part. 

(b)  Eligible  owners  must: 


(1)  Comply  with  all  terms  and 
conditions  of  this  part; 

(2)  Execute  all  required  documents: 
and 

(3)  Comply  with  all  applicable 
noxious  weed  laws. 

(c)  In  the  event  of  a  determination  by 
C(X  that  a  person  was  erroneously 
determined  to  be  eligible  or  has  become 
ineligible  for  all  or  part  of  a  payment 
made  under  this  part  for  any  reason, 
including  a  failure  to  comply  with  the 
terms  and  conditions  of  this  part  or 
other  condition  for  payment  imposed  by 
the  county  or  State  ASC  committee,  or 
DASCO.  such  person  shall  refund  any 
payment  paid  under  this  part  together 
with  interest.  Such  interest  shall  be 
charged  at  the  rate  determined  for  late 
payment  charges  under  part  1403  of  this 
chapter  and  computed  from  the  date  of 
disbursement  by  CCC  of  the  payment  to 
the  date  of  the  refund. 

(d)  Eligible  owners  are  not  required  to 
implement  replanting  practices  before 
payment  is  provided  by  CCC.  Eligible 
owners  who  are  paid  before  they 
implement  their  practices  will  be  given 
24  months  after  payment  to  complete 
their  practices.  In  cases  where  delays 
beyond  this  practice  expiration  date 
occur  which  are  determined  by  DASCO 
to  have  occurred  due  to  no  fault  of  the 
applicant,  the  eligible  owner  may  be 
provided  an  extension  of  their  practice 
expiration  date  by  DASCO.  Eligible 
owners  who  have  been  paid  who  choose 
not  to  implement  their  practices  by  the 
final  practice  expiration  date  are 
required  to  refund  their  payments  with 
interest.  Such  refund  amoimts  may  be 
reduced  by  CCC,  at  CCC’s  discretion, 
when  only  part  of  the  required 
replanting  practice  is  not  i^lplemented. 

(e)  Eligible  owners  must  allow 
representatives  of  CCC  to  visit  the  site 
for  the  purposes  of  quantifying  mortality 
and  certifying  practice  completion. 

9  1478.9  Payment  limitattons. 

(a)  The  amount  of  payments  which 
any  person,  as  determined  in 
accordance  with  part  1497  of  this 
chapter,  may  receive  under  this  part  in 
connection  with  losses  of  trees  planted 
to  produce  annual  crops  shall  not 
exceed  $25,000  for  1990  losses,  $25,000 
for  1991  losses,  and  $25,000  for  1992 
losses,  respectively. 

(b)  The  amoimt  of  payments  which 
any  person,  as  determined  in 
accordance  with  part  1497  of  this 
chapter,  may  receive  under  this  part  in 
connection  with  losses  of  trees  planted 
to  produce  trees  for  harvest  shall  not 
exceed  $25,000  for  1990  losses,  $25,000 
for  1991  losses,  and  $25,000  for  1992 
losses,  respectively. 


9  1478.10  Liens  and  claims  of  cradHors; 
sat-offs. 

Any  payment  or  portion  thereof  due 
any  person  under  this  part  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person  except  agencies  of  the  U.S. 
Government.  The  regulations  governing 
set-offs  and  withholdings  found  at  part 
of  this  chapter  shall  be  applicable  to  this 
part. 

91478.11  Appeals. 

Any  person  who  is  dissatisfied  with  a 
determination  made  with  respect  to  diis 
part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
appeal  regulations  set  forth  at  part  780 
of  this  title. 

9 1478.12  Miarapraaantatlon  and  schama 
ordavica. 

(a)  A  person  who  is  determined  by  the 
State  committee  or  the  county 
committee  to  have: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  this 
program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination  shall  be 
ineligible  to  receive  assistance  under 
this  program. 

(b)  All  moneys  paid  by  CCC  under 
this  part  to  any  such  person  or  to  any 
other  person  as  a  result  of  such  person's 
actions  shall  be  refunded  to  CCC  with 
interest  together  with  such  other  sums 
as  may  become  due.  The  party  engaged 
in  acts  prohibited  by  this  section  and  the 
party  receiving  payment  shall  be  jointly 
and  severally  liable  for  any  refund  due 
under  this  section  and  for  related 
charges.  The  remedies  provided  to  CCC 
in  this  part  shall  be  in  addition  to  other 
civil,  criminal,  or  administrative 
remedies  as  will  apply. 

9 1478.13  Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

(b)  A  minor  who  is  an  otherwise 
eligible  owner  shall  be  eligible  for 
assistance  under  this  subpart  only  if 
such  person  meets  one  of  the  following 
requirements; 

(1)  The  minor  establishes  the  right  of 
majority  has  been  conferred  on  the 
minor  by  court  proceedings  or  by 
statute: 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
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applicable  program  documents  are 
executed  by  the  guardian:  or 
(3)  A  bond  is  furnished  under  which 
the  surety  guarantees  any  loss  incurred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

S  1478.14  Death,  Incompetency,  or 
disappearance. 

In  the  case  or  death,  incompetency  of 
disappearance,  of  any  owner  who  is 
eligible  to  receive  assistance  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  part  707  of  this 
title  may  receive  such  assistance. 

§  1478.15  Other  regulationa. 

In  addition  to  any  other  regulations  as 
may  be  applicable,  the  following 
regulations  shall  also  apply  to  this  part: 

(a)  Part  12  of  this  title.  Highly  Erodible 
Land  and  Wetland  Conservation: 


(b)  Part  780  of  this  title.  Appeal 
Regulations: 

(c)  Part  790  of  this  title.  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary: 

(d)  Part  791  of  this  title.  Authority  to 
Make  Payments  When  There  Has  Been 
a  Failure  to  Comply  with  the  Program: 

(e)  Part  796  of  this  title.  Denial  of 
Program  Eligibility  for  Controlled 
Substance  Violations: 

(f)  Part  1403  of  this  chapter.  Debt 
SetUements,  Policies  and  Procedures: 

(g)  Part  1413  of  this  chapter.  Feed 
Grain,  Rice,  Upland  and  ^tra  Long 
Staple  Cotton,  Wheat  and  Related 
Programs: 

(h)  Part  1477  of  this  chapter.  Disaster 
Payment  Program  for  1990  and 
Subsequent  Crops: 


(i)  Part  1497  of  this  chapter.  Payment 
Limitation:  and 

(j)  Part  1498  of  this  chapter.  Foreign 
Persons  Ineligible  for  Program  Benefits. 

§  1478.18  Paperwork  Reduction  Act 
assigned  numbers. 

The  information  collection  requirements  of 
this  part  have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  purposes 
of  the  Paperwork  Reduction  Act  and  the 
OMB  Number  0560-0079  has  been  assigned. 

Signed  at  Washington,  DC  on  March  27, 
1992. 

lohD  A.  Stevenson, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  92-7497  Filed  3-27-92;  3:32  pm] 
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